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APPELLATE CIVIL

Before Eric Weston, CJ.
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BEG RAJ anND OTHERS,«—Plaimiﬁs-R.espondents.

Regular Second Appeal No. 703 of 1950.
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Held, that the land being non-ancestral, it cannot be
said that the plaintiffs are persons having any legal rights.
They are merely heirs of a person who is alive. He is free
to dispose of his property as he desires. The plaintiTs
have no right whatever to control or restrain his actions in
any way in the matter of disposal by sale, gift, will or
otherwise, under section 42 of the Specific Relief Act,
Moreover section 42 of the Specific Relief Act is exhaustive
on the subject of declaratory decrees, and no declaration
can be given outside its precise terms.

The term * revisioner” is used in Hindu Law to des-
cribe the heirs of the last full owner entitled to succeed io
the estate of such owner on the death of a widow or other
limited heir,

Held further, that if the suit itself was not competent
under section 42 of the Specific Relief Act and the suit was
not otherwise competent, then the objection to its com-
petence could be raised at any stage, even for the first
time in Second Appeal.

The Secretary of State for India «in Council -
Kocherlakota Subba Rao (1), dissented from, Sheoparsun
Singh v. Remnandan Prasad Singh (2), Deokali Koer .
Kedar Nath (3), relied upon. Isri Dut Koer and others v
Mst. Hansbutti Koerain and others (4), distinguished.

Second Appecl from the decree of Shri Maharaj Kishor,
District Judge, Hissar, dated the 29th July, 1950, affirming
that of Shri Pitam Singh Jain, Senior Sub-Judge, Hissa.,
dated the 25th May, 1950, granting the plaintiffs ¢ decree
for a declaration as claimed against the defendants and
ordering that Kishori Lal, defendant No. 2, will be liable
for the costs of the plaintiffs and Arjan, Defendant No. 1,
will bear his own costs, the appellate Court allowing cost;
of his court.

SiaMAIR CHAND and Faquir CHAND Mr1aL, for Appellant.

P. C. Panp1T, for Respondents.

(1) LL.R. 56 Mad, 749,
(2) LL.R. 43 Cal. 694.
(3) LL.R. 39 Cal. 704,
(4) 10 LA, 150,
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JUDGMENT

This is a second appeal from a decision of the Dis-
trict Judge, Hissar, upholding a decree of the Senior
Subordinate Judge, Hissar, decreeing the plaintiffs’
suit for declaration that the adoption of defendant
No. 2 Kishori Lal by defendant No. 1 Arjan was not
proved and a gift of land made about the time of the
adoption was merely a gift made on account of the
adoption and therefore failed when the adoption
tailed.

The facts found were that on the 4th of January
1948, a report was made to the Patwari by Arjan re-
citing that Arjan had adopted Kishori Lal, he had
given possession of land and asking that appropriate
entries may be made. On the 17th of February 1948,
Arjan executed a formal deed of adoption in favour
of Kishori Lal and this deed was registered. On the
10th of August 1948, mutations were sanctioned in
favour of Kishor1 Lal both of agricultural land of
which Arjan was the owner and occupancy rights pos-
sessed by Arjan in other lands. The present suit
which was filed on the 2nd of May 1949, is by three
collaterals in the fourth degree. Their case was that
the land was ancestral and they sued for declaration
that the adoption was never performed and that the
gift also failed and was otherwise not binding upon
them. Both Courts below have held that the property
of Arjan both in land and in occupancy rights is not
ancestral property. Both Courts held that the adop-
tion was not proved and that the gift was made on ac-
count of the adoption and not independently to
Kishori Lal. The plaintiffs therefore were granted the
declaration which was sought by them.

it is clear by reason of the Punjab Tenancy Act
that in respect of the occupancy rights Kishori Lal
could claim title only by virtue of the adoption and
not by virtue of the gift. The defendant Kishori Lal
who contested the suit had in his written statement
disputed the right of the plaintiffs to sue and an issue
No.i-A was struck at his request—

“1-A, Have the plaintiffs a right to sue *”
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The contest between the parties as to the ancestral
ur non-ancestral nature of the property seems t» have
nbscured this issue and there has been no considera-
*ion by the Courts below of the questior which
~bviously arises, namely whether, when it has been
- und that the property is non-ancestral, the plaintiffs
v-ho happen to be the nearest heirs of Arjan have any
“ight to sue during the lifetime of Arjan to challenge
either the adoption made by him or anv alienation
made by him. The Courts below in fact seem to have
proceeded on the basis that the plaintiffs are revor-
sloners. -

The term ‘reversioner’, however, is used in
Hindu Law to describe the heirs of the last full swner
entitled to succeed to the estate of such owner on tha
death of a widow or other limited heir, and clearly
the plaintiffs are not reversioners. Mr Pandit for the
plaintiffs-respondents has argued against this objection
on two grounds. He first of all claims that the suit
is one which falls within the scope of section 42 oi *ne
Specific Relief Act, and secondly he claims that even
if it does not, section 42 is not exhaustive of all typo:
of declarations which may be given, and in any event
as the argument against maintainability of the suit has
been argued for the first time in second appeal this ob-
jection should not now be entertained.

On the question of the suit falling within the
scope of section 42 of the Specific Relief Act, on the
finding that the land is non-ancestral it seems to .
impossible 1o say that the plaintiffs are persons bhav-
ing any legal rights. They are merely heirs of a
person who is alive. He is free to dispose of his pro-
perty as he desires and the plaintiffs have no right
whatever to control or restrain his actions in any way
in the matter of disposal by sale, gift, will or other-
wise. The Tllustrations to section 42 show that the
form of suit covered by the section is to be extended
to suits bv reversioners seeking declaration against
alienations made by the limited holder of the estate.
It may be said that even the interest of a reversioner
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is not more than a spes successionis just as the interest
of an heir is not more than~ this, and reversioners
should be on the same” footing and have the
same rights, as regay§ rights as are conferred
by section 42. I do not think, however, that
this argument can be accepted. The Illustrations
no doubt indicate that the legal right required by the
section may be as little as the spes of a reversioner,
but I do not think the scope of the section can pro-
perly be extended beyond this. I myself am not
aware of any instance in which an heir, whether a
Hindu or anyone else, has claimed a right to interfere
with and control the dealings with property of the
full owner to whom the plaintiff hopes to succeed.

On the second peint as to the scope of section 42
of the Specific Relief Act, it is true that the Madras
High Court in several decisions, particularly The
Secretary of State for India in Council v. Kocherlakota
Subba Rao (1), and M. Ramchandre Rao v. The
Secretary of State for India in Council (2), has taken
the view that the decision of the Privy Council in
Robert Fischer v. The Secretary of State for India in
Council (3), requires that section 42 of the Specific
Relief Act, should not be held exhaustive of simple
declaratory decrees which can be granted. The
Privy Council in Fischer’s case had expressed doubts
whether the suit before them was or was not within
the purview of section 42 of the Specific Relief Act.
The objection to the suit was that although consequen-
tial relief could have been asked such consequential
relief had not been asked for, and therefore a decla-
ratory decree could not be granted. The decision,
which is very briefly expressed, is that the suit was
broperly framed and not open to obiection under the
Specific Relief Act. I think the general view taken by
the various High Courts has been that this decision is
not basis sufficient for the view taken by the Madras

(1) LL.R. (1933) 56 Mad. 749.
(2) 1.L.R. (1916) 3% Mad. 808,
(3) LL.R. (1889) 22 Mad. 270
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High Court that suits for simple declaratory decrees
are competent outside the restrictions imposed by sec-
tion 42 of the Specific Relief Act. In a lator case
Sheoparsan Singh v. Ramnandan Prasad Singh (1),
the Privy Council were dealing with a suit to revoke
probate after will had been affirmed by the Probate
Court. In the judgment of the Board which was
given by Sir Lawrence Jenkins, it was said—

“ The Court’s power to make a declaration
without more is derived [rom section 42 of
the Specific Relief Act, and regard must
therefore be had to its precise terris.”

And then after setting out the section it was said—-

“ A plaintiff coming under this section must,
therefore, he entitled to a legal character
or to a right as o property. Can these
plaintiffs predicate this of themselves,
Clearly not ; and this is, in effect, stated in
the plaint, where they described them-
selves as entitled to Bachu Singh’s estate
in case of an intestacy after the death of
the defendant widows.

But as things stand there is no intestacy : Bachu
Singh’s will has been affirmed in a Court exercising
appropriate jurisdiction, and the propriety of that de-
cision cannot in the circumstances of this case be im-
pugned by a Court exercising any other jurisdiction ",

The Madras High Court has taken the view that
this was a very special suit, but with great respect it
seems to me that the first passage from the judgment
just set out is a general statement restricting the grant
of “ declarations without more ” to section 42 of the
Specific Relief Act. A few years earlier Sir Lawrence
Jenkins as Chief Justice of the Calcutta High Court in
Deokali Koer v. Kedar Nath (2), had, when ruling
that the limit imposed by section 42 is on decrees

(1) LL.R. (1916) 43 Cal. 694.
(2) LL.R. (1912) 39 Cal. 704. . -
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which are merely declaratoy, at least impliedly laid
down the principle that section 42 must be exhaustive
on the subject of declaratory decrees. The view that
section 42 is exhaustive of the cases in which a decree
merely declaratory can be made has the weight of
authority of the learned authors of Pollock and Mulla,
Indian Contract and Specific Relief Acts, at page 748
of the Seventh Edition, and in my opinion represents
the correct position.

Lastly as to the argument that the point has been
substantially raised for the first time in second appeal,
it seems to me that this also must fail. If the discre-
tion of a Court is exercised in a suit properly brought
under section 42 of the Specific Relief Act which being
challenged for the first time in second appeal, it rmght
well be said that it was too late to do so, and this is
what was held by the Privy Counecil in Isri Dut Koer
and others v. Mussumut Hansbutti Koerain and others
(1). But if the suit itself was not competent under
section 42 of the Specific Relief Act and if the suit is
not otherwise competent then the objection to its
competence ca.' be raised at any stage, even for the
first time in second appeal. In the present instance
it seems to have been raised by pleading in the trial
Court and an issue was framed although, as I think,
that issue receded into oblivion.

I think therefore that during the lifetime of
Arjan it is not open to his collaterals to challenge
either the adoption said to have been made by him or
the alienation said to have been made by him, when
the only property which Arjan holds is his separate
property in which the collaterals have no interest and
the disposition of which they have no right whatever
lo control. It is unfortunate that certain questions of
fact have been decided in this suit. Some questicm<
o fact it wa. recessary to go into, particularly the
ancestral or non-ancestral nature of Arjan’s property.
and it cannot be said that the suit should have been

————

(1) 10 (1.A. 150,
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Kishori Lal decided on the question of the applicability of sec-

v tion 42 alone. However, this may be, it is impossible

BegOtI}Il:]rsand on the view I take to permit a decree to stand which

is not authorised by law. 1 think therefore I must

Eric Weston accept this appeal and set aside the decrees of the

C J Courts below and direct the suit to be dismissed.
Parties to bear their own costs throughout.




